Legal Options to Support Permanency Plans for Children 

A family considering raising and providing stability for a child not born to them needs to decide what permanency option is best for their family.  It is important to consider the various legal options that are available to provide the legal authority and responsibilities to support the permanency goal.  For example, Permanent Placement with a relative may be accomplished through adoption, guardianship or permanent custody.  It is important to note that Allocation of Parental Responsibility is not in itself a permanency goal.  It is used in some court orders in place of "custody". 

The information below is intended to serve as an initial approach to the decision making process.  This is a complicated area of law.  Each child and family deserves individual consideration.  County practice varies widely in the use of different options.  Courts also make different interpretations based on the context.  As each family assesses the options, legal consultation may be sought.

Legal Options:         

· Power of Attorney - A parent or guardian may delegate to another person any of his or her powers related to the care, custody or decision-making responsibility of a minor. This option is typically used in temporary, not permanent situations.

· Guardianship - The Court may grant an individual temporary or permanent guardianship before or after termination of parental rights of a minor with the responsibilities related to the support, care, and education of the child.

· Guardianship of the person - After the relinquishment or termination of parental rights, the Juvenile Court may designate an individual or agency as legal custodian to make major decisions and provide care, custody and control of a child

· Allocation of Parental Responsibility, allocation of decision-making authority and parenting time - For cases filed after February 1, 1999, the Court may grant an individual the right to care, custody, and control of a child and duty to provide for the child’s needs.  (This was formerly known as Permanent Legal Custody.)

· Adoption - Court orders adoption of a child to an individual who has all the rights and privileges and obligations of a child born to                 the person.


	
	Power of Attorney

(15-14-105)


	Guardianship of the Person

(19-1-103 (60)

(19-1-115)
	Guardianship

(15-14-201)
	Allocation of Parental Responsibility

(14-10-124)

also known as permanent custody
	Adoption

(19-5-211)

	How to initiate this option 
	Written request in legal format


	Juvenile / District Court 
	Probate Court (or to Juvenile / District Court if open D & N and certified to the Juvenile / District Court) (19-1-104(6))


	Court (Juvenile / District

Court if open 

D & N – Rule 4.4) (19-1-104(6)


	Juvenile / District Court

	Time frame / ease and cost to obtain


	Days / easy / very inexpensive; cannot exceed 12 months without renewal
	Immediate and / easy after ending of parental rights / minimal
	Weeks/ easy to moderate / minimal expense and filing fee may be waived
	Months to years / easy to difficult if contested / cost varies dramatically 
	Months / easy once child legally free / 

Minimal to high cost varies based on type of adoption



	Caregiver level of authority
	Decision making, cannot sign IEP, no consent for marriage or adoption; 


	Decision making including consent to marriage; consent to adoption if specified in the court; parent/guardian/custodian can consent to marriage with court approving marriage license


	Decision making including consent to marriage (15-14-208), consent to adoption requires court approval


	Decision making,

consent to

marriage may be provided by Court, parent/guardian/custodian can consent to marriage with court approving marriage license 


	Complete decision making and authority, 

	Financial obligation of caregiver


	Not defined
	Caretaker has obligation to arrange for financial support and provide for the needs of the child


	No financial obligation to expend own resources. May be reimbursed for some expenses and may be compensated if approved by the Court. (15-14-209(1))
	Court may include in order, caretaker has obligation to provide for the needs of the child 
	Full financial obligation and responsibility of adoptive parent when adoption final



	Out-of-state Travel or Relocation


	No restrictions, but new state may not  recognize such power of attorney


	No restrictions

Recommend filing order in new state if permanent move
	May not move child out of state except upon express authorization of the Court. (15-14-208(2)(b))


	Travel and relocation restrictions depend on Court order

 Recommend filing order in new state if permanent move
	No restrictions

Notify County if new address for adoption subsidy payments and Medicaid card

	Decisions Made by the court
	Agreement between parent and caregiver
	* Termination of parental rights and appropriate agency for legal custody (19-3-508)

* Relinquishment of parental rights and appropriate agency or individual for legal custody

(19-5-104)


	* Need for guardianship  

* Appropriate person 

* Person agrees to be guardian
	* Parental  responsibility                           * Parenting time 

* Decision making 

* Child support, 

* Custody evaluation, 

mediation and / or arbitration 

* Attorney

to represent 

child 

* Special 

advocate


	* Child is legally free 

* Child is available for adoption 

· Adoptive caregiver is approved

· Finalizes adoption

	Ongoing  Court Involvement
	None
	Possibly, Court may order periodic reports
	Possibly, Court may order periodic reports 
	Possibly, if  contested                             
	No

	Modification of caregiver responsibility made by the Court
	None
	* Person may file a motion to vacate or transfer guardianship 

* Child over 12 may request a change or termination of guardian
	Person may file a written objection in the Court at any time to terminate or prevent appointment of guardian.

* Child over 12 may or may not consent to appointment of guardian. (15-14-203) 

 
	Permitted once every two years absent an emergency

in which more frequent modifications are possible

(14-10-131)
	* Annulment within 90 days ) if valid legal reason present  * 1 year if step-parent adoption

(19-5-214)

* May be invalidated if Indian Child Welfare Laws not followed



	Court basis for modification
	Caregiver or parental request
	Best interest of the child
	Caregiver consent, 

Best interest of the child


	Caregiver consent             

or environment                  

dangerous 

Best interest of the child                          


	Jurisdictional or procedural defect for all adoptions

Fraud for step-parent adoption



	Birthparent involvement
	At their request
	* Parental involvement at discretion of caretaker


	* Parent involvement at discretion of caregiver

* Parent may file to dismiss current guardianship or obtain own guardianship at a later time


	Parenting time may be court ordered - otherwise           

at discretion of caregiver
	Parental contact at discretion of caregiver

	Termination / Dissolution of caretaker arrangement
	* Caretaker or parental request

* Expires after 12 months

* May renew with a new document after 12 months
	* Caregiver request to resign and approval by Court 

* Final decree of adoption

* Child over 12 may also request termination

* Emancipation of minor

* When child reaches majority
	* Caregiver request to resign and approval by Court 

* Caregiver death 

* Child’s death, adoption, emancipation or when reaches majority.  

* Child over 12 may also request termination

(15-14-210)


	*  May be filed and 

requires caregiver             

consent, child 

living elsewhere, or 

endangered                       

environment    

*  Best interest of the child                 
	May file for relinquishment, 

Court may or may not grant



	
	Power of Attorney

(15-14-104)


	Guardianship of the Person

(19-1-103)


	Guardianship

(15-14-201)
	Allocation of Parental Responsibility

(14-10-124)

also known as permanent custody
	Adoption

(19-5-211)

	Medical coverage for child
	* Private health insurance not likely to cover

* If child eligible for Colorado Works child only grant, and child is with a person of 5th degree kinship, Medicaid coverage provided

* Child not eligible for Medicaid, may be eligible for Child Health Plan +


	* Private health insurance may or may not accept guardianship for coverage of a child as a family member

* If child eligible for Colorado Works child only grant and child is with a person of 5th degree kinship, Medicaid coverage provided

* Child not eligible for Medicaid, may be eligible for Child Health Plan +
	* Private health insurance may or may not accept guardianship for coverage of a child as a family member

* If child eligible for Colorado Works child only grant and child is with a person of 5th degree kinship, Medicaid coverage provided

* Child not eligible for Medicaid, may be eligible for Child Health Plan +
	* Court may order responsibility for medical  needs

* If child eligible for Colorado Works child only grant and child is with a person of 5th degree kinship, Medicaid coverage provided

* Child not eligible for Medicaid, may be eligible for Child Health Plan +
	* If an adoption subsidy is provided, Medicaid coverage is included

* Private health insurance must cover as if biological child (19-5-211)

* If child eligible for Colorado Works child only grant and child is with a person of 5th degree kinship, Medicaid coverage provided

* Child not eligible for Medicaid, may be eligible for Child Health Plan +



	Mental health coverage for child


	* Private health insurance not likely to cover

* If child eligible for Colorado Works child only grant and child is with a person of 5th degree kinship, Medicaid coverage provided

· Child not eligible for Medicaid, may be eligible for Child Health Plan +


	* Private health insurance may or may not accept guardianship for coverage of a child as a family member 

* If child eligible for Colorado Works child only grant and child is with a person of 5th degree kinship, Medicaid coverage provided

* Child not eligible for Medicaid, may be eligible for Child Health Plan +
	* Private health insurance may or may not accept guardianship for coverage of a child as a family member

* If child eligible for Colorado Works child only grant and child is with a person of 5th degree kinship, Medicaid coverage provided

* Child not eligible for Medicaid, may be eligible for Child Health Plan +
	* Court may order responsibility for mental health needs

* If child eligible for Colorado Works child only grant and child is with a person of 5th degree kinship, Medicaid coverage provided

* Child not eligible for Medicaid, may be eligible for Child Health Plan +
	* If an adoption subsidy is provided, Medicaid coverage is included

* Additional mental health funding may be provided in subsidy (27-7-104)

* Private health insurance must cover as if biological child (19-5-211)

* If child eligible for Colorado Works child only grant and child is with a person of 5th degree kinship, Medicaid coverage provided

* Child not eligible for Medicaid, may be eligible for Child Health Plan +



	Rights of child to inheritance from caretaker

 
	No inheritance rights defined 

If parental rights not terminated, parental inheritance rights continue
	Not provided
	Not provided 

If parental rights not terminated, parental inheritance rights continue
	Not provided

If parental rights not terminated, parental inheritance rights continue
	Full inheritance rights

	Financial assistance for child
	No financial assistance defined
	Not provided
	Not provided
	Court may order child support
	If an adoption subsidy is provided, financial assistance may be included




There has been a concern that some orders allocating parental responsibilities made in a dependency and neglect case may not be survive after the dependency and neglect case is dismissed.  It is helpful to note that a process set forth in 19-1-104(6) and 14-10-123(1)(d) provides a means to establish an order allocating parental responsibilities that will survive a dependency and neglect case. This is immediate, does not require notice or hearing, and is relatively inexpensive.

Key Characteristics of Each Legal Option

Power of Attorney

· Quickest and least costly
· Not always honored, Court order may be required

· Must be renewed every 12 months

· Easiest to dissolve

· No financial assistance specifically provided

Guardianship of the Person

· Person may file for modification or termination of guardianship at any time

· May or may not be considered eligible for private health insurance

· Does not specifically provide for parental visitation

· Directly to an individual only after relinquishment or termination of parental rights

· No financial assistance specifically provided

Guardianship

· Person may file for modification or termination of guardianship at any time

· May or may not be considered eligible for private health insurance

· Does not specifically provide for parental visitation

· Very quick to obtain, particularly temporary guardianship

· No financial assistance specifically provided

Allocation of Parental Responsibility

· Person may only file for change once every two years unless an emergency

· Standard for modification is high – dangerous environment

· Financial support may or may not be provided

· Could become very time consuming and costly if contested

Adoption

· Limited options to dissolve

· Provides all rights and responsibilities as biological child

· Financial and health care assistance may be provided through an adoption subsidy 

· No ongoing Court involvement
Adoption

What is Adoption?

The Court orders the adoption of a child to a person who has all of the rights and privileges and obligations of a child born to the person.  

How do I become an Adoptive Parent?

It is a Court decision and must be brought to the Juvenile or the District Court.

How easy and costly is it to obtain?

It is easy to obtain and can usually be accomplished in a matter of months once the birthparents rights are ended.  The costs can be minimal to high based upon the type of adoption.  Public agency adoptions have minimal costs.

What powers does the caretaker have?

The caretaker has complete decision-making and authority once the adoption is finalized.. 

What are the financial obligations of the caretaker?

The caretaker has full responsibility to provide for the child and make sure the child’s needs are provided for when the adoption is final.  

Can I take the child out of state?

Yes.  There are no restrictions to traveling or moving out of state with the child.  However, if the family is receiving adoption subsidy payments on behalf of the child, the parents will need to notify the county of the new address prior to leaving the state.

What decisions does the Court make?

The Court decides that a child is legally free from birthparents, is available for adoption, the adoptive caregiver is approved, and the adoption finalized..

How is the Court involved on an ongoing basis?

There is no ongoing Court involvement.

How does the Court change the agreements under Adoption?

Adoptions are rarely changed.  The Court will only change an adoption if a there is a valid legal reason within 90 days of the adoption or within 1 year of a step-parent adoption.  If the child is Indian and the Indian Child Welfare Act is not followed, the adoption may be invalidated.

What is the involvement of the birthparent?

The caretaker decides the kind of involvement they want between the child and the birthparent, and other relatives, if any. 

How do we end Adoption?

After an adoption is finalized, the only way to end an adoption is through a voluntary relinquishment of the child or in the case of abuse and neglect, through an involuntary termination of parental rights.  The Court may or may not grant the relinquishment.  

What kind of medical and mental health and mental health coverage is provided for the child?

The caretaker’s private insurance must cover the child the same as a biological child.  If an adoption subsidy is provided, Medicaid coverage is included. In limited situations, additional medical or mental health coverage may be provided in the adoption subsidy.  If the child is eligible for Colorado Works, Medicaid coverage is provided.  If the child is not eligible for Medicaid, the child may be eligible for the Child Health Plan +.

Does the child have rights to inheritance?

Yes.  The child has full inheritance rights.

What kind of financial assistance is provided for the child?

If an adoption subsidy is provided, financial assistance may be included.

Allocation of Parental Responsibility, Allocation of Decision-Making Authority, and Parenting Time

(In Child Welfare context, this means permanent legal custody.)

What are Allocation of Parental Responsibility, Allocation of Decision-Making Authority, and Parenting Time?

The court grants an individual the right to care, custody and control of a child and the duty to provide for the child’s needs.  This used to be known as Permanent Legal Custody.  This legal option is often used in divorce and custody situations.

How do I get Allocation of Parental Responsibility?

It is a Court decision and must be brought to the Probate Court or the District Court.

How easy and costly is it to obtain?

It may be very easy or very difficult if it is contested.  The costs vary dramatically based upon the level of agreement.

What powers does the caretaker have?

The caretaker may make decisions for the child and may consent to marriage and adoption if the Court provides this authority.

What are the financial obligations of the caretaker?

The caretaker has an obligation to provide for the needs of the child.  The Court may include financial obligations or child support in the order.

Can I take the child out of state?

Travel and relocation restrictions depend on the order of the Court.  If the caretaker moves with the child out of state permanently, it is recommended that the caretaker file the order in the new state.

What decisions does the Court make?

The Court reviews and decides many things including who has parental responsibility, parenting time, decision making, and child support.  The Court may order a custody evaluation, mediation or arbitration.  The Court may also assign an attorney to represent the child or a special advocate for the child.

How is the Court involved on an ongoing basis?

The Court may be involved in an ongoing way if it is a contested situation.  The Court may order hearings or reports.

How does the Court change the agreements under Allocation of Parental Responsibility?

The Court makes decisions based on the caretaker consent, if the environment is injurious to the child, and what the Court views as the “best interest of the child”.

What is the involvement of the birthparent?
The Court may order parenting time.  Otherwise, it is the decision of the caregiver.

How do we end Allocation of Parental Responsibility?

A person may file with the Court to end the legal status.  The Court considers caregiver consent, if the child is living somewhere else, if the child is in an endangered environment, and the “best interest of the child”.

What kind of medical and mental health and mental health coverage is provided for the child?

The Court may order responsibility for medical and mental health needs.  If the child is eligible for Colorado Works, Medicaid coverage is provided.  If the child is not eligible for Medicaid, the child may be eligible for the Child Health plan +.

Does the child have rights to inheritance?

No.  Inheritance rights are not provided.  If the birthparents rights are not ended, parental inheritance rights continue for the child.
What kind of financial assistance is provided for the child?

The Court may order child support.

Guardianship of the Person

What is Guardianship of the Person?

After the legal rights of birthparents are ended, the Court designates a person or agency as legal custodian to make decisions and provide care, custody and control of a child.

How do I get Guardianship of the Person?

It is a Court decision and must be brought to the District Court.

How easy and costly is it to obtain?

After the rights of the birthparent are ended, it is immediate and easy to obtain.  The costs are minimal.

What powers does the caretaker have?

The caretaker may make decisions for the child and may consent to marriage and adoption unless the Court limits this power to the caretaker. 

What are the financial obligations of the caretaker?

The caretaker has to arrange for financial support of the child and make sure the child’s needs are provided for.  This does not mean the caretaker has to use his or her own financial resources.  

Can I take the child out of state?

Yes.  There are no special restrictions to traveling or moving out of state with the child.  However, if a caretaker makes a permanent move out of state with a child, it is recommended that the caretaker file the Court order in the new state.

What decisions does the Court make?

The court decides when the birthparent’s rights should be ended.  It is either relinquishment, a voluntary request of the birthparent, or by termination, a Court initiated order. 

How is the Court involved on an ongoing basis?

The court may or may not order periodic reports to hear how the child is doing with the caretaker.

How does the Court change the agreements under Guardianship of the Person?

A person may file with the Court to end or transfer the order of Guardianship of the Person.  A child who is over 14  12 years of age may also request a change in the guardianship.  The Court makes decisions based on what the Court views as the “best interest of the child”.

What is the involvement of the birthparent?

The caretaker decides the kind of involvement they want between the child and the birthparent, if any. 

How do we end Guardianship of the Person?

The Guardianship of the Person may be ended in many ways.  It can be ended at the request of the caretaker and approval by the Court, at the finalization of an adoption of the child, when a child over 14 12 years of age requests an end, when the child emancipates or when the child reaches adulthood.

What kind of medical and mental health and mental health coverage is provided for the child?

The caretaker’s private insurance may or may not accept the child for coverage.  If the child is eligible for Colorado Works, Medicaid coverage is provided.  If the child is not eligible for Medicaid, the child may be eligible for the Child Health plan +.

Does the child have rights to inheritance?

No.  Inheritance rights are not provided.

What kind of financial assistance is provided for the child?

None.  Financial assistance is not provided.

Guardianship

What is Guardianship?

The Court designates a person guardianship of a child for care, custody and decision-making responsibilities.

How do I get Guardianship?

It is a Court decision and must be brought to the Probate Court or the District Court.

How easy and costly is it to obtain?

It is easy to obtain and can usually be accomplished in a matter of months.  The minimal costs for filing may be waived.

What powers does the caretaker have?

The caretaker may make decisions for the child and may consent to marriage and adoption. 

What are the financial obligations of the caretaker?

The caretaker has a responsibility to provide for the child and make sure the child’s needs are provided for.  This does not mean the caretaker has to use his or her own financial resources.  The caretaker may be compensated or reimbursed for reasonable expenses with a Court order. 

Can I take the child out of state?

    
Not without a Court order. 

What decisions does the Court make?

The Court decides that a child needs a guardian, there is an appropriate person to provide for the care, and the person agrees to be the child’s guardian.

How is the Court involved on an ongoing basis?

The Court may or may not order periodic reports to hear how the child is doing with the guardian.

How does the Court change the agreements under Guardianship?

A person may file with the Court to end or transfer the order of Guardianship.  A child who is over 12 years of age may also request a change in the guardianship.  The Court makes decisions based on the caretaker consent and what the Court views as the “best interest of the child”.

What is the involvement of the birthparent?

The caretaker decides the kind of involvement they want between the child and the birthparent, if any. 

How do we end Guardianship?

The Guardianship may be ended in many ways.  It can be ended at the request of the caretaker and approval by the Court, at the finalization of an adoption of the child, when a child over 12 years of age requests an end, when the caretaker dies, or when the child reaches adulthood.

What kind of medical and mental health and mental health coverage is provided for the child?

The guardian’s private insurance may or may not accept the child for coverage.  If the child is eligible for Colorado Works, Medicaid coverage is provided.  If the child is not eligible for Medicaid, the child may be eligible for the Child Health plan +.

Does the child have rights to inheritance?

No.  Inheritance rights are not provided.  If the birthparents rights are not ended, parental inheritance rights continue for the child.

What kind of financial assistance is provided for the child?

None.  Financial assistance is not provided.

Power of Attorney

What is Power of Attorney?

It is when a parent or guardian delegates to another person his or her parental powers related to the care, custody or decision-making for a child.

How do I get Power of Attorney?

A parent and the proposed caretaker sign a document of agreement to Power of Attorney.  This document must have some special legal language, but it does not require an attorney or Court.

How easy and costly is it to obtain?

It is very easy to get when there is agreement.  It can be accomplished in a matter of days and it is very inexpensive.

What powers does the caretaker have?

The caretaker given the Power of Attorney can make decisions for the child.  The caretaker cannot consent for the minor child’s marriage and cannot sign an Individualized Educational Plan for a child.

What are the financial obligations of the caretaker?

None.  The law does not discuss the financial responsibilities of the caretaker under Power of Attorney.  

Can I take the child out of state?

Yes.  There are no special restrictions to traveling or moving out of state with the child.  However, the new state is not likely to recognize the Power of Attorney.

What decisions does the Court make?

The Court only wants to know if there is an agreement between the parent and the caretaker.  The court is not involved in any other matters under Power of Attorney.

How is the Court involved on an ongoing basis?

There is no ongoing Court involvement.

How does the Court change the agreements under Power of Attorney?

The Court does not change the agreements.  The parent and caretaker make changes they agree to.

What is the involvement of the birthparent?

Involvement is based on the request of the birthparent.

How do we end Power of Attorney?

The caretaker or the parent can request an end to the Power of Attorney.  The Power of Attorney will end on its own in 9 12 months.  A Power of Attorney can be renewed with a new document after 9 12 months.

What kind of medical and mental health coverage is provided for the child?

A caretaker’s private health insurance will probably not cover the child.  If the child is eligible for Colorado Works and meets requirements, the child may be eligible for Medicaid.  If the child is not eligible for Medicaid, the child may be eligible for Child Health Plan +.

Does the child have rights to inheritance?

Power of Attorney does not define any rights of inheritance.  If the birthparents legal rights are not terminated, parental inheritance rights continue for the child.

What kind of financial assistance is provided for the child?

None.  Power of Attorney does not define any financial assistance.
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